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Regulating Air Pollution from Municipal 
Incineration Plants in the EC: Directives 
89/369 and 89/429 
INTRODUCTION 
On June 28, 1989, the Council of the European Communities 
(Council) passed Directives 89/369 and 89/429, which set limits 
on emissions from existing and future waste incineration plants. l 
A limited land area available for waste disposal, an increase in 
the amount of waste incinerated in the European Community 
(EC or Community), and a Community-wide desire to reduce air 
pollution prompted the Council to pass the directives. 2 The di-
rectives require member states to equip new and existing waste 
incineration plants with certain new pollution control devices to 
ensure that all waste incineration plants in the Community meet 
the same emission standards by December 1, 2000.3 
1 Directive 89/369, Council Directive of 8 June 1989 on the prevention of air pollution 
from new municipal waste incineration plants, 0.]. Ll63/32 (1989); Directive 89/429, 
Council Directive of 21 June 1989 on the reduction of air pollution from existing munic-
ipal-waste incineration plants, 0.]. L203/50 (1989). The Council has the power to issue 
environmental regulation directives under the Treaty Establishing the European Eco-
nomic Community, Mar. 25, 1957, 298 U.N.T.S. 11 [hereinafter EEC Treaty], and the 
Single European Act, Feb. 17, 1986, arts. 130r-130t, 0.]. Ll6911 (1987). 
Apparently, it is understood that the provisions in these directives will cover both 
privately and municipally operated plants. Economic and Social Committee Opinion on 
the proposal for a Council Directive on the reduction of air pollution from existing 
municipal waste incineration plants, 0.]. C318/3, at 4 (1988) [hereinafter ECOSOC Opin-
ion]. 
2 ECOSOC Opinion, supra note I, at 3. Incineration of municipal waste is seen as an 
environmentally sound alternative to landfill dumping because it produces a smaller 
volume of residue waste, less demand for land disposal area, and a reduced risk of soil 
contamination. [d. See generally European Community Action Program on the Environ-
ment (1977-1983), 0.]. C139/1 (1977); European Community Action Program on the 
Environment (1983-1987), OJ. C46/1 (1983); European Community Action Program on 
the Environment (1987-1992), OJ. C328/1 (1987). Moreover, waste incineration plants 
produce pollutants such as dust, lead, mercury, cadmium, and hydrochloric and hydro-
fluoric acids. Directive 89/369, supra note I, at 33; Directive 89/429, supra note I, at 52. 
S See generally Directive 89/369, supra note I, at 32; Directive 89/429, supra note I, at 
50. By December I, 1990, all member states must bring into force laws that mandate 
compliance with the standards set forth in Directive 89/369. Directive 89/369, supra note 
379 
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Part I of this Note explores the evolution of the Community's 
concern with emissions from municipal waste incineration plants. 
Part II then examines the standards set forth in Directives 89/ 
369 and 89/429. Part III discusses the impact of the directives on 
the environment and addresses their shortcomings. This Note 
concludes that while the Community needs to coordinate emis-
sions levels for waste incineration plants in the Community, the 
two directives address only marginally the important question of 
costs, do not impose state-of-the-art standards, and do not require 
timely compliance by existing plants.4 
I. THE COMMUNITY'S CONCERN WITH WASTE INCINERATION 
EMISSIONS 
Regulating waste incineration emissions at the Community level 
became necessary because of the increase in the amount of waste 
incinerated, the number of incineration plants in the Community, 
and the vastly different member state emissions standards, which 
threatened the environment and human health.5 Presently, ap-
proximately 525 waste incineration plants,6 which vary in size and 
types of emissions, burn 25 percent of the Community'S waste.7 
I, at 36. All waste incineration plants licensed before December 1, 1990 must meet the 
new emissions requirements of Directive 89/429 by December 1, 1995, and with minor 
exceptions, the requirements of Directive 89/369 by December 1, 2000. Directive 89/429, 
supra note 1, at 52. Additionally, the Council delineated enforcement of the directives, 
methods of measuring the emissions levels, and procedures to follow in the case of 
violations.Id. at 53. 
4 ECOSOC Opinion, supra note 1, at 4-5. 
5 Directive 89/369, supra note 1, at 32; ECOSOC Opinion, supra note 1, at 4. The 
Council sets forth a number of public policy reasons for these directives, including the 
preservation of the environment and human health, increasing the effectiveness of pres-
ently existing provisions on waste incineration plants, informing the public of the results 
of the emissions controls, and encouraging the use of "clean technology" to combat air 
pollution in the Community. Directive 89/369, supra note 1, at 32-33. 
6 Directives Issued on New, Existing Waste Incineration Plants, 12 Int'l Env't Rep. No.8, 
(BNA) at 380 (Aug. 1989). See also Proposals for Council Directives on the prevention of 
air pollution from new municipal waste incineration plants [and) on the reduction of air 
pollution from existing municipal waste incineration plants, COM(88) 71 final, OJ. C75/ 
1, at 2 (1988) [hereinafter COM(88) 71 final). Thirty-eight percent of these plants have 
a capacity greater than six tons per hour; 51 percent burn between one and six tons per 
hour; and 11 percent burn less than one ton per hour. 
7 Environmental Ministers Approve Waste Burn Rules, but Fail on S02, ENERGY MONTHLY, 
March 1989, (NEXIS, Omni library) [hereinafter Environmental Ministers). Together, these 
plants burn approximately twenty-seven million tons of waste per year. EC Commission 
Proposes Strict Standards for Waste Incineration, REUTER LIBRARY REPORT, Feb. 24, 1988 
(NEXIS, Omni library) [hereinafter Standards for Waste Incineration). 
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Until the passage of the directives, only the laws of the individual 
member states regulated the amount of emission control equip-
ment required, resulting in significantly different emission levels.8 
At the time the directives were drafted, only France, West Ger-
many, Denmark, Italy, and the Netherlands had legislation reg-
ulating emissions from waste incineration plants.9 The discrep-
ancy between the most stringent and the most lax emission 
standards-the West German and the French, respectively-was 
tremendous. lO Harmonization of standards should simulta-
neously encourage fewer trade impediments and a more com-
petitive internal market, in addition to increased environmental 
protection. I I 
The Council has long been concerned with air pollution from 
waste incineration plants. 12 For example, Directive 75/442, passed 
in 1975, initially required that disposers of waste obtain a permit 
from an authority appointed by a member state. 13 The authority 
was responsible for overseeing the planning, organization, au-
thorization, and supervision of waste disposal operations. 14 Di-
8 COM(88) 71 final, supra note 6, at 4. See also German Utilities Turn to Waste, POWER 
EUROPE, Feb. 16, 1989, (NEXIS, Omni library) [hereinafter German Utilities Turn to Waste]. 
For example, in France, small- and medium- size plants (less than six tons per hour) 
comprise 83 percent of incineration capacity and burn 40 percent of the country's waste; 
89 percent of German waste incineration plants have capacities exceeding six tons per 
hour and burn 30 percent of their waste (8.6 million tons); in the Netherlands, 100 
percent of the plants have capacities greater than six tons per hour, and burn 30 percent 
of the country's waste. COM(88) 71 final, supra note 6, at 1-2. 
The Council and the Commission were most concerned with the emissions of dust, 
lead, heavy metals, and acids into the environment. [d. at 9-10. The majority of these 
emissions come from large incinerators. [d. at 2. Only 22 percent of the incinerators in 
the Community have any emissions cleaning equipment. The pre-directive emissions levels 
for the Community as a whole are: 
[d. at 9. 
9 [d. at 4-7. 
Dust 
Lead 
Cadmium 
Mercury 
HCL 
HF 
28 ktons/year 
570 tons/year 
31 tons/year 
68 tons/year 
144 tons/year 
1150 tons/year 
10 See COM(88) 71 final, supra note 6, at 4-5. The West German standards are based 
on a state-of-the-art standard, and are therefore the most stringent. 
II See generally Directive 89/369, supra note 1, at 50; Directive 89/429, supra note 1, at 
32. 
12 See Directive 89/429, supra note 1, at 32. 
IS Directive 75/442, Council Directive of 25 July 1975 on waste, 0.]. Ll94/39, at 41 
(1975). 
14 [d. The competent authorities design plans relating to the control of air pollution in 
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rective 75/442, however, was only concerned with the general 
prevention of pollution and proposed no specific emission control 
guidelines. 
In 1984, Directive 84/360 expanded the coverage of Directive 
75/442 by requiring that construction project plans of industrial 
plants be examined to ensure that air pollution was prevented 
through application of the best available technology to the plant. 15 
The Council listed certain important pollutantsl6 and proposed 
the passage of new standards only if such standards would not 
entail excessive costsY Directive 84/360 encouraged the Council, 
acting on a recommendation from the Commission of the Euro-
pean Communities (Commission), to fix emissions values for cer-
tain industrial plants, including waste incineration plants. IS Di-
rective 84/360, therefore, laid the foundation for Directives 89/ 
369 and 89/429 and the eventual adoption of standards for waste 
incineration plants. 19 
the member state and issue permits for the construction of plants that might pollute. In 
making their findings, competent authorities are also required to consider the type and 
quantity of waste to be incinerated, the general technical requirements of the plants, and 
precautions that should be taken in order to ensure limited pollution. [d. at 40-41. 
15 Directive 84/360, Council Directive of 28 June 1984 on the combatting of air pollution 
from industrial plants, 0.]. Ll88/20, at 22 (1984). 
16 [d. at 25. The substances listed in Annex II as "The Most Important Polluting 
Substances" include sulphur dioxide and other sulphur compounds; oxides of nitrogen 
and other nitrogen compounds; carbon monoxide; organic compounds, in particular 
hydrocarbons; heavy metals and their compounds; dust, particularly asbestos, glass, and 
mineral fibers; chlorine and its compounds; and fluorine and its compounds. 
17 [d. at 22. The directive, however, does not indicate what would constitute excessive 
costs. 
18 [d. at 22, 24. The Commission relied on language in Directive 84/360 when it decided 
to "harmonize the minimum level of protection applied in the Community" for new plants 
and establish a "framework and time limits" for the control of emissions from existing 
plants. COM(88) 71 final, supra note 6, at 10. 
19 Directive 84/360, supra note 15, at 22. In 1985, the Council passed Directive 85/337, 
which required that builders of projects that are likely to have an impact on the environ-
ment provide information to a competent authority about the project's site, design, and 
size, the measures designed to combat any anticipated adverse environmental effects, the 
data required to assess the adverse effects, and a non-technical summary of these findings. 
Directive 85/337, Council Directive of 27 June 1985 on the assessment of the effects of 
certain public and private projects on the environment, 0.]. Ll75/40, at 41-42 (1985). 
Projects can have a significant impact on the environment by virtue of their nature, size, 
or location. Directive 85/337 covered the effects of projects on humans, plants, animals, 
soil, water, air, climate, and landscape, as well as material assets and cultural heritage. 
There is also a provision in Directive 85/337 that requires the competent authority to 
inform the public of the potential effects of a project. 
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II. DIRECTIVES 89/369 AND 89/429 
Directives 89/369 and 89/429 establish specific standards for 
emissions from waste incineration plants.20 The standards are 
based upon the policy statements and environmental goals set 
forth in the preceding directives and compensate for their lack 
of specificity.21 The goal of this legislation is to limit emissions 
from waste incineration plants in order to prevent further harm 
to humans and the environment, and to standardize member 
state regulation of plants within a set of common emissions stan-
dards. 22 
A. Directive 891369: The New Plant Directive 
Directive 89/369 provides numerous emissions guidelines for 
all waste incineration plants licensed after December 1, 1990.23 
The directive sets emissions levels for dust, hydrochloric and 
hydrofluoric acid, various heavy metals, sulphur dioxide, and 
carbon monoxide.24 Additionally, it gives the member states the 
power to impose emissions limits for other pollutants that may 
have a potentially harmful effect on human health.25 
20 See Directive 89/429, supra note 1, at 52; Directive 89/369, supra note 1, at 33. 
21 See generaUy Directive 89/369, supra note 1, at 32; Directive 89/429, supra note 1, at 
50. For purposes of these directives, municipal waste is defined as domestic refuse "as 
well as other waste, which, because of its nature or composition, is similar to domestic 
refuse." Additionally, a municipal waste incineration plant is defined as "any technical 
equipment used for the treatment of municipal waste by incineration ... excluding plants 
used specifically for the incineration of sewage sludge, chemical, toxic and dangerous 
waste, [and] medical waste from hospitals ... even if these plants may burn municipal 
waste as well." See Directive 89/369, supra note 1, at 33. Directive 89/369 also covers those 
plants which use the heat generated by waste incineration to produce electricity. Addi-
tionally, it appears that the directive is intended to cover incineration plants on land and 
at sea. 
H Directive 89/429, supra note I, at 50-51; Directive 89/369, supra note 1, at 32-33. 
23 Directive 89/369, supra note 1, at 36. Member states must therefore pass legislation 
enacting the standards set forth in Directive 89/369 by the same date. Additionally, 
Directive 89/369 requires that new municipal waste incineration plants be equipped with 
auxiliary burners to maintain a minimum incineration temperature. ld. at 35. Municipal 
waste is known for its inconsistency and large variations in burning temperature. Se, 
Knight, The Power of Burning Rubbish, Fin. Times, Oct. 10, 1989, at 35. Directive 89/369 
also requires that all new waste incineration plants be designed and equipped with a tall 
stack to limit the amount of ground pollution and to safeguard human health and the 
environment. Directive 89/369, supra note 1, at 34. 
24 Directive 89/369, supra note 1, at 34. 
25 /d. at 34. The directive instructs that the competent authority should "take account 
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Directive 89/369 details the enforcement mechanisms member 
states must utilize. 26 Each waste incineration plant must record 
the levels of its emissions and present the data to the competent 
authority for verification of compliance.27 If a plant exceeds emis-
sions restrictions, a member state has the power to shut down the 
plant until the problem is corrected.28 The emissions levels of 
waste incineration plants must be made publicly available, thereby 
facilitating public pressure to insure compliance with the direc-
tive. 
An exception to Directive 89/369 allows member states to de-
viate from some of the directive's provisions in the case of plants 
that are designed to generate energy from the incineration of 
waste, provided that installation of the pollution control devices 
would not entail excessive costS.29 With this exception, the Council 
encourages the use of waste incineration as an energy source. 
While it is not currently cost effective to use waste as an energy 
source, the associated financial benefits may increase as non-
renewable resources such as fossil fuels become scarcer and more 
expensive over time.30 
B. Directive 89/429: The Existing Plant Directive 
Directive 89/429 is a temporary directive, which gradually raises 
the emissions standards for existing waste incineration plants to 
the standal'ds for new plants set out in Directive 89/369.31 This 
timetable allows owners of existing plants to buy and install pol-
lution control equipment over a five- to ten-year period.32 Large 
plants incinerating six tons of waste or more per hour must meet 
of the potential harmful effects of the pollutants in question on human health and the 
environment and of the best available technology not entailing excessive costs." Id. 
26 See id. at 35. 
27 Id. The competent authority is to outline the specific procedures for the recording, 
processing, and reporting of emissions levels. 
28 Id. The competent authority "shall lay down the maximum permissible period of 
any technically unavoidable stoppages of the purification devices" should the emission 
levels exceed the legal amounts. Id. Under no circumstances, however, may the plant 
operate more than eight hours under these conditions. 
29 Id. at 35-36. Plants that are allowed to deviate from the provisions of the directive, 
however, must comply with provisions of Directive 84/360 and utilize the best available 
technology to prevent excess pollution. Id. See also Directive 84/360, supra note 15, at 22. 
30 Knight, supra note 23, at 35. Fossil fuel plants are also easier to build as the technology 
is less expensive and less complex. 
31 See generally Directive 89/369, supra note 1, at 33. 
32 Directive 89/429, supra note 1, at 51-52. 
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the standards for new plants of the same size by December 1, 
1996.33 Smaller plants must meet the standards set forth in Di-
rective 89/429 by December 1, 1995, and those of Directive 89/ 
369 by December 1, 2000. Thus, there should be uniform emis-
sion standards for all waste incineration plants by December 1, 
2000.34 
The Council did not impose many regulations on existing waste 
incineration plants in Directive 89/429 because of the require-
ment that existing plants eventually meet the standards of all new 
waste incineration plants.35 In the years preceding their coverage 
by Directive 89/369, existing plants need only regulate dust and 
carbon monoxide emissions.36 In addition, existing plants must 
install burners to ensure minimums for burning temperature, 
oxygen content in the furnaces, and incineration time.37 
The bulk of Directive 89/429 concerns the enforcement of its 
limited regulations.38 Articles 5 and 6 of the directive delineate 
the methods by which member states must measure emissions 
from the plants.39 If the standards set forth in the directive are 
violated, member states must halt plant operation and take the 
necessary measures to ensure that either the pollution control 
equipment is repaired or that the plant cease operation.40 Any 
additional obligations imposed on existing waste incineration 
plants, and data on the emissions levels of the plants, must be 
made publicly available.41 
SS Id. at 51. 
S4 Id. at 52. Member states must bring into force the "laws, regulations and adminis-
trative provisions necessary to comply with this directive by I December 1990." Id. at 54. 
M See generally id. 
S6 Id. at 52. 
S7 See id. at 52-53. 
S8 See generally id. 
S9 Id. The directive states: "All the measurement results shall be recorded, processed 
and presented in an appropriate fashion so that the competent authorities can verify 
compliance with the conditions laid down, in accordance with the procedures to be decided 
on by those authorities." Id. at 53. There is no specific indication in the directive regarding 
the frequency or specific times of the measurements, only that the emissions should be 
measured regularly. 
40 Id. If there is a technically unavoidable stoppage of the emissions purification devices 
on the incineration plants, the competent authorities in the member states are responsible 
for determining the amount of time that a plant can continue operations before the 
equipment is repaired. The problematic plant, however, can not run more than 16 hours 
without purification equipment, and the cumulative duration over one year of such 
operations must not exceed 200 hours. 
41 Id. at 54. It is the responsibility of the competent authority to determine the form 
of this public information. 
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Directive 89/429 is a stop-gap measure to allow time for existing 
plants to achieve the higher standards of Directive 89/369, the 
new plant directive.42 This gradual approach, however, allows 
existing municipal waste incineration plants to operate for an-
other five to ten years without significant new emissions control 
devices, and to release most of the same pollutants into the air.43 
Unfortunately, in passing these directives, the Council did not 
address a number of areas that apparently would have allowed a 
more comprehensive treatment of pollution from waste inciner-
ation plants. 
III. IMPACT AND SHORTCOMINGS OF DIRECTIVES 89/369 AND 
89/429 
While Directives 89/369 and 89/429 require member states to 
impose stricter emissions levels for waste incineration plants, the 
approach taken by the Council is not sufficiently comprehensive 
to combat the entire problem of pollution caused by waste incin-
eration plants. First, the Council does not address problems as-
sociated with the high costs of implementing the directives-
specifically, the disparate impact on the member states, the dif-
ficulty of raising money to equip the plants, and the slow return 
on the investment.44 Second, the directives do not take a com-
prehensive approach to the problem of waste disposal as a whole. 
Finally, the Council did not adopt the state-of-the-art emissions 
levels presently required in some member states. The Council 
should consider amending the directives by including stricter 
environmental measures and more complete economic assess-
ments. 
A. Failure to Address the Significant Costs Associated with Directives 
891369 and 891429 
The costs associated with bringing waste incineration plants 
into compliance with Directives 89/369 and 89/429 will be signif-
42 See supra notes 23-30 and accompanying text. 
43 See generally Directive 89/429, supra note I, at 52 . 
.. See generally Directive 89/369, supra note I, at 32; Directive 89/429, supra note I, at 
50. 
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icant. 45 The new standards require plant owners to equip new 
plants and retrofit old plants with sufficient pollution control 
equipment.46 Lacking provisions that address these costs, the di-
rectives place the financial burden squarely on the individual 
member states.47 This circumstance raises questions about the 
ability of individual member states and plant owners to comply 
with the new directives. 
The Commission predicts that medium and large plants, which 
burn between fifteen and seventy-six tons of waste per hour, will 
require between 34 and 108 million ECU (between 25 and 79 
million dollars) per plant to equip new plants, or retrofit existing 
plants with pollution control equipment.48 Furthermore, the 
yearly operating costs of the plants will increase once the pollution 
control equipment is installed.49 The Commission estimates that 
medium- and large-capacity plants will need to spend between 
3.2 and 11.3 million ECU (2.3 million to 8.3 million dollars) per 
year to maintain and operate pollution control equipment.5o 
Smaller waste incineration plants, which burn between four and 
six tons per hour, will also incur significant costs. The cost of 
implementing Directives 89/369 and 89/429 will range from 5.8 
million ECU (4.2 million dollars) for four-ton plants to 8.7 million 
45 Environmental Ministers, supra note 7. See also Knight, supra note 23, at 35. The size 
of the plant will influence the return on investment in pollution control equipment and 
the amount of time it would take to recover the costs. According to published reports, 
the Commission does not want to deter local authorities from making productive use of 
their waste, including use as fuel for power plants. To this end, the Commission has 
authorized financial support under the Community'S research and development and new 
demonstration programs for prototypes of this kind of plant. 
46 See supra notes 23-43 and accompanying text. 
47 See Knight, supra note 23, at 35. The financial burden of pollution control on waste 
incineration plants is usually borne by the government and local authorities. 
48 COM(88) 71 final, supra note 6, at 25 (bar graphs detailing the estimated costs of 
implementing the new directives). The Commission also points out the many uncertainties 
regarding developments in the waste incineration sector and proposes that any assessment 
of costs would be based on arbitrary and unsubstantial hypotheses. Nonetheless, the 
Commission proceeds to estimate the costs per plant and the costs per ton of implementing 
the new directives. [d. at 23. There is no discussion of costs in either of the directives, 
however. See generally Directive 89/429, supra note 1, at 50; Directive 89/369, supra note 
1, at 32. 
49 COM(88) 71 final, supra note 6, at 25-26. The cost per ton of incinerated waste 
ranges from 216 ECU per ton ($158) for large-capacity plants to 340 ECU per ton ($248) 
for medium-capacity plants. The total pollution abatement equipment operating costs 
range from 11 percent of the total operating costs for small plants to approximately 9.5 
to 23 percent (depending on the type of equipment installed) for medium and large 
incineration plants. Id. at 26, 29. 
50 [d. at 26. 
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ECU (6.4 million dollars) for six-ton plants.51 In light of this 
enormous capital expense, older and smaller plants might deter-
mine that it is more feasible to cease operations than comply with 
the directives. 52 
When the costs are totaled, there are significant differences in 
the capital outlay required by individual member states to comply 
with the directives. 53 Those plants which are currently equipped 
to meet the high emissions standards already prescribed by their 
individual member states will require fewer resources to meet the 
new standards. Only five member states, however, have had any 
kind of waste incineration plant emissions regulations prior to 
the directives. 54 The other seven member states will thus bear a 
greater financial burden incidental to installing completely new 
equipment. Raising the money to meet the directives' standards 
will be difficult, even though the costs associated with waste in-
cineration plants are usually born by member state governments 
or local authorities. 55 Moreover, it could take as long as twenty 
years to recoup the capital invested in the larger plants.56 A 
probable result of these financial difficulties could be that some 
member states will be reluctant to bring their plants into compli-
ance by the target dates. The Council should consider adopting 
remedies for the large costs associated with the directives in order 
to achieve the goal of cleaner emissions from waste incineration 
plants. 
51 [d. at 28. The Commission hypothesizes that the costs associated with the installation 
of the necessary pollution control devices will be approximately 30 percent of the annual 
operating budgets of the waste incineration plants. 
52 It appears that the Commission favors the large, more efficient plants over the older, 
less efficient plants and very small plants. See generally Directive 89/429, supra note 1, at 
50. Additionally, the cost of meeting the two directives might drive some municipalities 
away from using waste incineration plants and towards the use of landfills. 
53 See, e.g., Special Report: Spanish Environment, EUR. ENERGY REP., Mar. 23, 1990, 
(NEXIS, Omni library). 
54 See supra note 9 and accompanying text. 
55 Knight, supra note 23, at 35. 
56 [d. As a solution, one commentator proposes a consortium of equipment suppliers, 
project managers, and banks to work together to solve the problem of cost. The potential 
of fitting waste incineration plants with electric generators is seen as another solution, but 
at this point, this type of generating plant is significantly more expensive to build than 
fossil fuel generating plants. The Economic and Social Committee (ECOSOC) suggests 
that the costs be combatted by a combination of individual levies on the citizens of the 
member states, the production of electricity from some incineration plants, and more 
recovery of reusable and recyclable materials to cut down on the amount of waste that 
needs to be incinerated. ECOSOC Opinion, supra note 1, at 4. 
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B. Lack of a Comprehensive Approach 
The Economic and Social Committee (ECOSOC) criticizes Di-
rectives 89/369 and 89/429 for not addressing all of the pollution 
problems associated with waste incineration. 57 For example, the 
disposal of the ash produced from the incineration of waste-ash 
which has concentrated levels of toxins, particularly heavy met-
als-is left unregulated. Without companion standards to address 
other pollution problems such as ash disposal and open air incin-
eration, the increased environmental benefits of cleaner waste 
incineration emissions may be offset by other pollution. 58 The 
Council's incineration standards could be coupled with more 
stringent standards for waste dumps, so that dumping no longer 
provides a convenient and less costly alternative to incineration.59 
Directives 89/369 and 89/429 only cover the incineration of 
domestic waste and do not regulate the incineration of industrial 
waste, including medical waste.60 Industrial waste is cause for 
concern because of the potential toxicity of the burned materials. 
The ECOSOC has thus encouraged the Council and the Com-
mission to address the problem of disposal and incineration of 
industrial waste as soon as possible. 
C. Ten-Year Grace Period for Heavy Metal Emissions 
Directive 89/429 allows existing waste incineration plants plants 
a ten-year grace period for bringing their emissions of heavy 
metals into compliance.61 The transnational nature of air pollu-
tion and its serious and deleterious effects on the environment 
hopefully will soon prompt the Commission and the Council to 
demand that incineration plants meet the cleaner standards more 
quickly.62 The technology and equipment necessary to reduce 
heavy metal emissions exist, and must be installed in new incin-
eration plants under Directive 89/369.63 It is unclear why the 
Council did not require quicker movement towards higher stan-
57 ECOSOC Opinion, supra note I, at 4. 
58 See id. at 4. 
59 [d. The ECOSOC proposes that the incineration of waste in the open air ought to 
be entirely prohibited throughout the Community. 
60 [d. at 6. 
61 See supra notes 31-34 and accompanying text. 
62 ECOSOC Opinion, supra note I, at 5. This is particularly true of those plants that 
are close to cities and major tourist areas. 
63 See generally Directive 89/369, supra note I, at 32. 
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dards for existing plants. If the potentially overwhelming costs 
were the issue, the Council could couple more rapid movement 
to the best available technology in existing plants and new plants 
with financial assistance, thereby accelerating the control of heavy 
metal emissions.64 
D. State-of-the-Art Levels 
In Directives 89/369 and 89/429, the Council did not set stan-
dards in conformity with state-of-the-art emissions levels cur-
rently required in some member states.65 While unique technical 
and economic problems exist in connection with the retrofitting 
of smaller, existing waste incineration plants with expensive pol-
lution control equipment, both large and new plants could meet 
the state-of-the-art standards.66 The ECOSOC noted that the 
failure to require state-of-the-art standards contradicts the pri-
mary goal of a "high level of protection" of the environment as 
established in Articles 100A and 130r of the EEC Treaty and the 
Fourth Action Program on the Environment.67 More specifically, 
the Fourth Action Program on the Environment refers to strict 
environmental standards as a necessity and promotes the main-
tenance of high environmental standards in all directives.68 
CONCLUSION 
Directives 89/369 and 89/429 present specific guidelines for 
improving the levels of emissions from Community waste incin-
eration plants, but fail to fully address the problems associated 
with waste incineration and the costs of installing the requisite 
pollution control devices. The Council and the Commission could 
design a more comprehensive approach to the problem of waste 
incineration management, thereby creating a more complete so-
64 [d. While the Community has no taxing power, several funding sources have been 
proposed. See supra note 56. 
65 See Directive 89/369, supra note I, at 33; Directive 89/429, supra note I, at 52. 
Germany, for example, requires its waste incineration plants to incorporate state-of-the-
art technology. 
66 See ECOSOC Opinion, supra note I, at 3. The ECOSOC seems to assume that 
economies of scale and modern plant design will make it easier for large and modern 
plants to install state-of-the-art equipment. 
67 [d. at 4. 
68 European Community Action Program on the Environment (1987-1992), supra note 
2, at 40. 
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lution to the problems associated with waste incineration. Pro-
posals for funding programs should be developed so that all 
member states will be able to afford strict pollution regulations. 
Disposal of toxic ash could be addressed and regulated more 
effectively. Finally, given that the technology to design cleaner 
plants exists, stricter emissions standards could be passed to en-
sure that plants emit the cleanest effluent possible. A more com-
prehensive approach would mean cleaner air and land, more 
financially viable standards, and the use of waste incineration as 
a more attractive alternative to dumping. 
Jeffrey A. Healy 
